International Law Outline – Spring 2006 


I- SOURCES OF INTERNATIONAL LAW

1) International law- rules and regulations governing interactions between states

a) Traditionally state-centric: -states are subject to international law and the only ones that have duties under international law

b) Ex/Aliens: duty deals w/host state

c) Traditional notion has come under increased pressure since World War 2

d) Subjects of international law have expanded

i) International organizations (ex/U.N.)

ii) Multi-national corporations

iii) MGO’s

iv) Individuals: it would be “empty formalism” to say international law doesn’t extend rights to individuals, only the state

(1) Ex/tribunals

2) Historical Introduction: In the modern sense, international law is supposed to have started in 1648 with the Treaty of Westphalia ending the Thirty Years War.
a) Jus gentium: the law of nations
b) Originally considered “law of nations”- term “international law” didn’t become popular until mid-19th century

i) Sovereignty is core principle

ii) Fall of Holy Roman Empire and breaking of spiritual authority of the Pope all over Europe spurs this on.

iii) Rules of jurisdiction and jurisdictional conflict come about.

iv) Overseas colonies develop.

v) Grosius: considered father of “law of nations”

vi) Develops from law of nature: Laws are derived from God and could be deduced from natural reason.

vii) Practices/Usages of states were important: the writers figured it was natural to look to them to clarify what the law was. But the ultimate authority was natural reason.

c) Positivism became popular:
i) Sees law as practical: law isn’t based on moral reasoning, but based on practical authority

ii) Original idea: Law was just if it was backed by a sovereign’s threat of a sanction. (ex/John Austin) View has been discredited.
iii) But international law dealt with sovereign states: who is the sovereign over them? (That raises the issue of whether international law could exist at all).

iv) Principle of voluntarism: International law can only exist based on the consent of that states. Sovereign states can only be bound based on their own will.

(1) Customary: States consent to customs by engaging in customs. (We know whether they consent by checking their practices.)

v) Positivist challenge: How can we say international law is really law?

-Hart (England) and Kelsen (Austria) had idea of rule of recognition, or rounding norm, that explained where law comes from. Law is whatever comes out of a society’s system.
(1) Hart: something erroneous about saying international law is morality rather than law (Austin’s perspective)

(2) It has many features that are at least law-like.

(a) Based on precedence and text

(b) Rule-based and can be explained on positivist terms

(c) Not based on moral reasoning

(d) Arbitrary (ex/what side of the road to drive on)

d) Complications

i) Divide between great and lesser powers: are all states equally sovereign?

ii) It began with all European (white Christian) actors, but more and more nations from around the world join the international law system.

iii) Bolshevik revolution: ideological differences

iv) Introduction of nuclear weapons

v) System shifts from mutual co-existence (of small #) of states to collective security

vi) Use of force by sovereign states is limited

vii) International labor organizations dealing with human rights in economic context

viii) United Nations limits use of force

(1) Sovereign states can defend themselves.

(2) Otherwise, U.N. uses collective force.

ix) International trade organizations, institutions dealing with refugees – it’s a changing world

e) Changes categorized:
i) Natural law to positivism

ii) Customary international law and bilateral treaties were the primary forms to modern system where multilateral treaties (striving to be international) are the dominant form

iii) From cultural unity to increasing diversity now

iv) From co-existence to solving common problems

v) From decentralized system (of small #) of states to highly institutionalized international organization

vi) States sovereign right to use force is squelched

vii) Greater variety of international actors

f) Sovereignty conflict with international law

i) Isn’t sovereignty a legal concept, which means it has to be defined with legal rules, which needs a higher authority beyond it? Is there a higher authority beyond the sovereign, and if so, is the sovereign still sovereign?

(1) This is where voluntarism comes in: State gives itself rules. (However, states can withdraw consent so are they really rules?)

(a) Delegating power: limits sovereignty
(2) Idea that the sovereign can’t be bound limits sovereignty because the idea of being bound is a big part of contract and treaty-making, which seems to be a right of a sovereign.

ii) Austinian challenge: If there’s no sovereign or sanctions behind international law, it’s not law, it’s a moral code.

Hart response (Rule of recognition): It’s a pre-legal fact that there will be rules that define what is law for the system – basic norms.

(1) Challenges: no legislature, no courts to interpret law, no international executive authority to enforce law (most crucial)

(a) International law won’t be reliably followed.

(b) People won’t know what to follow.

(c) How do you change law? (No legislative body)

(d) Realist (Morganthau challenge)- it’s just based on POWER.

iii) Hobbesian quandary (absolute sovereign of the monarch): Could the sovereign bind himself/herself in some legal sense? They’re the ultimate law-givers; no one gives them law- yet can they bind themselves to law under their own consent?
(1) Now it’s absolute sovereignty of the popular government based on the will of the people.

(2) Sovereignty in a national context: Something inconsistent about idea that international law is superior to domestic law? (There are similarities to Federal-State conflict in the United States.)

3) 2 Principle Sources

-How do you identify international law? (No international legislature)

-(Not the only form of law without a central body to enforce it – like public law: constitutional [Supreme Court only has one unarmed marshal] and administrative)

a) Customary International Law (Law of Nations)

i) Attacked by some people: custom is too diffuse, ambiguous, and open to interpretation – should be just based on treaties

ii) Important part of international legal system

(1) No notion until mid-19th  century of multi-lateral treaty (treaties were just between states)

(2) Multi-lateral treaties are wide-spread, but not universal: what about the non-signatory nations? What law applies to them? Customary law can bind these countries.

iii) Made up of opinio juris (acts that occur out of obligation) and state practice (acts that occur over time).

b) Treaties

i) Have omnibus quality: you either accept or veto the whole thing (United States often makes reservations to a couple provisions of a treaty, while accepting the principles of the rest of the treaty as customary international law)

(1) President signs treaty, but Senate doesn’t ratify so U.S. isn’t a party to the treaty but claims to have the benefits of most of the principles because they’re customary international law)

ii) Treaties can change rules: evidence for and against rules

4) Codification attempts

a) Statute of the International Court of Justice (any state that enters the U.N. Charter enters the International Court of Justice)

i) ISJ: Judicial arm of the United States

ii) The mere fact that a nation is a signatory doesn’t mean it accepts the jurisdiction of the court.

iii) Applies to:

(1) International conventions

(2) International customs as evidence of a general practice accepted as law

(3) General principles of law recognized by civilized nations

b) Restatement of International Law §102 Sources of International Law:
i) Practice: has to be an actual custom of engaging in a pattern of behavior that can be considered a rule

ii) Opinio juris (subjective element): sense of legal obligation; practice accepted as law (element of recognition of legal binding)

-Circularity here: If states only engage in practice because they believe they’re legally bound, how can they think they’re legally bound to do something that’s not a rule yet?

-When states engage in activities that aren’t supported by existing the law, they’re making an offer to other states based on reciprocity to develop a general practice that will be recognized as legally binding?

-States rarely openly admit they’re violating a rule. (i.e. They’ll claim an exception; they’ll say the rule is outdated)

c) In face of relatively consistent state practice, how can you infer opinio juris?

Usually states get together on a widespread basis and say they recognize a certain principle of international customary law, even if the state practice hasn’t indicated that.

-“Instant Custom”

i) Codification treaty

(1) Formulation involves discussion about what customary law is.

(2) Codification provides clarity.

(3) States that don’t ratify are still bound.

(4) General Assembly Treaty:

(a) Can purport to be declaring CIL

(b) Can purport to be stating new principles of CIL

ii) Progressive Development Treaty: (self-conscious process) It’s possible for international law to develop by states coming together and stating what CIL is.
(1) Crystallization: During negotiation, all the relevant parties agree that certain provisions reflect customary international law.

(2) Wide-spread, representative and specifically affected states ratifying a treaty

(3) General Assembly Declaration

iii) It’s a bit naive to think that treaties can codify international law when they’re really just stating what already exists

Potential Problems

-Codification

(1) States don’t get around to ratifying treaty: What authority do some states have over others? Can some states codify CIL for others?

(2) ICJ decisions aren’t binding as stare decisis. However the declaration of law becomes a focal point. It’s not binding, but it’s convenient.

(3) General Assembly Treaties can be considered aspirational. However they’re generally recognized as stating CIL.

-Progressive Development

(4) State practice is missing.

(5) General Assembly Declaration: Could be a non-representative international assembly

(6) What power do these GA representatives have? (They’re not heads of states, or representatives of executive or legislative branches.)

(7) What happens to new states that weren’t in existence when the old treaties were enacted?

d) How do rules of CIL end?

i) Theory: If new states aren’t bound, but have the right to remake them along with the older states, then the rest of the states shouldn’t be bound.

ii) Theory: Recognition of new state is contingent on its acceptance of existing international law.

5) UNITED NATIONS CHARTER
a) General Assembly (Articles 9-22): consists of entire United Nations membership
i) Can discuss any issues that fall under the scope of the Charter (Art. 10)

ii) Uses one state, one vote principle (Art. 18)

(1) Allows large blocks of smaller/developing nations to pass resolutions that may go against interests of larger members

iii) Can make recommendations (Art. 10)

(1) No binding/legislative authority

(2) Lack power of enforcement (Security Council has that)

(3) EXCEPTIION: Approves U.N. budget (Art. 17)

iv) Goal of promoting international cooperation (Art. 10)

v) Serves as a forum for debate between member countries

b) Security Council (Articles 23-32): 

i) Must act in accordance w/Art. 1-2 of Charter (maintain international peace & security; promote friendly relations; achieve cooperation; recognize sovereign equality of all members; avoid essentially domestic issues)

ii) MEMBERSHIP: consists of 15 members (originally 11, expanded after decolonization)
(1) 5 Permanent members: China, France, USSR/Russia, USA, UK

(a) Have veto power over non-procedural matters

(2) 10 Non-permanent members – elected

(a) 2 year, non-consecutive terms

(b) Geographic distribution sought- implicit agreement on # of seats allotted per region

iii) Power

(1) Responsible for international peace and security (Art. 24)

(a) Can adopt economic sanctions (Art. 41)
(i) Major powers have broadly interpreted Article 41.

1. -power based on Security Counsel, not consent of the state (ex/ordering Iraq to settle boundary w/Kuwait; Libya)

2. listing as a terrorist (bank accounts are frozen)

3. Golove: “Security Counsel acts almost as a government… but it’s not clear what Constitutional measures they’re following.”

(b) Can use force (Art. 42)

(c) Security Counsel shall enter into special agreements w/member states whereby the states made a portion of their military (soldiers, hardware, rights of action/entry) available at the Counsel’s call (Art. 43)

(i) Original negotiations contemplate ½ million troops, military hardware, airspace available to the Security Counsel

(ii) Subject to veto of permanent members

(d) Many arguments over the years that Article 42 was dependent on Article 43. View did not prevail: Article 42 treated as independent

(e) Jurisdictional clause (Art. 39): Security Counsel has to find a breach of the peace before it can go into action

(i) Currently: Fairly widespread consensus (exc. China & some third-world countries) that humanitarian disasters are potential breaches to the peace.

(2) Resolutions of Security Council should be heeded (Art. 25)

(3) Art. 2(7): Security Council can only use its power in the threat of a breach to the peace.

(4) Didn’t do much before the 1990’s (except Korean War due to USSR abstention) due to the Cold War and Veto Power
(a) Exceptions (after Korea): Independence for Rhodesia; South Africa arms embargo

(b) Idea behind veto power is that legitimacy of Security Counsel would dissipate if one of the great powers opposed. Also, U.S.A. and U.S.S.R. could hijack counsel to oppose each other’s actions.
iv) Voting Passage (Art. 27)
(1) Procedural: 9 votes needed for passage

(2) Substantive: 9 votes – incl. concurring votes of permanent members

-When permanent members are silent, in practice (rather than in theory) hasn’t worked as a veto (ex/USSR boycott in 1950 allowed U.N. to authorize Korean action)
v) Can establish subsidiary organs to perform its functions

c) Economic and Social Council (Articles 61-72):
i) Membership: Consists of 54 members elected by G.A. w/a President
ii) Sets up commissions to promote human rights (Art. 68)

iii) Intended to provide policy coherence and coordinate overlapping functions of different U.N. organs. (i.e. obtain reports, carry out G.A. recommendations)

(1) oversight and setting policy

d) International Court of Justice (Articles 92-96): All U.N. members (& Switzerland) are subject to the ICJ juris.
i) Based on Statute of the International Court of Justice
(1) Institutional Structure:

(a) 15 judges elected to 9 year terms, staggered so there’s an election every three years

(b) Geographical rule: no state can have more than one of its national as judges at any given time

(c) Geographical diversity sought

(d) Informal arrangement: Each of the Security Council’s Permanent members gets a judge

(e) “Gentlemen’s agreement”: 4 from western Europe (GB, France, 2 others); 2 eastern Europe (Russia, 1 other); 3 from Asia (China, 2 others); 3 Africa; 2 Latin America; 1 North America (United States)

(f) If a party in a case doesn’t have a judge of its nationality, it may designate an ad hoc judge (ICJ Art. 31).

(2) Provisional Measures (ICJ Art. 41)

(a) No binding effect – not very forceful
(b) Often people don’t want ICJ to get involve b/c there are wide-ranging political disputes. ICJ rejects that view, saying they should always issue advisory opinions when they can if there’s a legal question asked.

ii) If party to a case doesn’t meet obligations of ICJ judgment, other party may have recourse to Security Council to give effect to judgment. (Art. 94)

iii) General Assembly or Security Council can request an advisory opinion from ICJ (Art. 96)

e) Secretary-General – Secretariat (Articles 97-101):
i) S.G.- chief administrative officer of the U.N.

(1) Speaks out on issues and tries to administer disputes (Art. 99)

ii) Secretariat- international staff of civil servants 

(1) Appointed by S.G., Only answers to U.N.

f) Conflicting issues have made amendment of charter unlikely.

6) Development of Customary International Law

a) ICJ Statute Article 38: Court makes its decisions based on international law, using in decision:
i) International conventions (either general or particular, establishing rules expressly recognized by contesting states)

ii) International custom (evidenced by general practice accepted as law)

iii) General principles of law recognized by civilized nations

iv) Subject to Article 59, judicial decisions and teachings of the most highly qualified publicists of the various nations, as subsidiary measures for the determination of rules of law

-Provision doesn’t stop ICJ from deciding case ex aequo et bono (“according to what is right and good”) if the parties agree to it.

b) The Paquette Habana (Supreme Court, 1900)- At war, U.S. tries to seize Spanish fishing smacks. Under international law, enemy property can be seized but there’s an exemption which protects fishermen.
i) Court (Gray) uses historical background to justify enforcing exemption:

(1) Are treaties evidence of law or a movement towards recognizing rule as law. It could show there is a customary rule to the other effect. It could also mean that the pre-existing rule isn’t contrary, just not clear enough. (Treaties are ambivalent.)
(2) Court tries to distinguish events of rule not being followed. (Ex/Britain seizing fishing smacks during Crimean War b/c it thought that the vessels were going to aid the Russian army.)

(3) Court doesn’t address opinio juris, but it cites treatises, which were adopted through action by several nations, would be evidence of opinio juris.

ii) Rule wasn’t strongly enforced, but Gray said it exists, so it must be supported.

iii) Weaker argument: There doesn’t need to be a requirement of actual consent, but a general consent among nations that a rule is applied. (In Paquette Habana, there are only several states that seem to have consented to the rule.)

(1) States that don’t actively object to the rule are taken to have acquiesced.

c) How do you manifest objection to a rule?

i) Physical acts/Active disregarding of rule

(1) clear

(2) Rule reflects the interest of powerful states, which makes both more powerful and weaker states more likely to comply

(3) problem: Might makes right: More powerful nations can exert more force

ii) Commentary/Protest (Consent of consensus)

(1) Nations could complain about every little rule they don’t like.

(2) Is international law really a consent-based system?

(3) Majoritarian process: Empowers weaker states

(4) Is it realistic for smaller nations to disregard the stronger powers by refusing to comply with international law? (Putting in comments can bring about hostile response from nations with stake in dispute)

· Larger states can monitor international law better.

· Larger states can stick their noses in other nations’ disputes if they feel the issues also pertain to them.

· AFFECTED STATES: Notion that some states have more interest in the outcome of a particular rule than other states (ex/Land-locked countries not affected by the law of the seas) Their actions would count more for the opinio juris.

· Domestic accountability:

· Who are the effective actors? Actions speak louder than words (official statements)

d) The Case of The S.S. Lotus (France v. Turkey) (ICJ, 1927)- French vessel collided into Turkish ship, sinking it, causing death of 8 Turks. French vessel reaches Constantinople (Istanbul), where Turkish authorities arrest the French officer on watch-duty. France says that since vessel is flying under French flag, it has exclusive jurisdiction. Issue is over when states can exercise extra-territorial jurisdiction. (Does Turkey need to show international law permitting jurisdiction? Does France need to show there’s a rule prohibiting Turkey from exercising jurisdiction?)
i) 3 types of jurisdiction (traditionally)

(1) Jurisdiction prescribed

(2) Jurisdiction to enforce: Jurisdiction to enforce is territorially limited to a great extent. States cannot enforce their laws in other states.

(3) Jurisdiction to adjudicate: Where is the defendant? No question if D is inside territorial; extraterritorial adjudication is more problematic.

Regulate conduct of non-nationals who affect condition of nationals (U.S. uses over acts of terrorism committed abroad by foreign nationals against U.S. Citizens)

-Theories of jurisdiction
(i) Protected jurisdiction

(ii) Universal jurisdiction: ex/Pirates can be prosecuted anywhere. (It’s been extend to torture and war crimes.

(iii)  Passive personality: Regulate conduct of non-nationals who affect condition of nationals (U.S. uses over acts of terrorism committed abroad by foreign nationals against U.S. Citizens)

ii) Court: Restrictions on independent states cannot be presumed. (France has burden of showing customary rule.)
(1) Effects of action on French ship had direct effect on Turkish ship, thus it could be treated as taking place in Turkey. (Border skirmish analogy: someone in France shoots bullet into guy just across Italian border)

(2) No consistent state practice in favor of prohibition (France has done it) and states haven’t protested it.

(a) France: Prohibition rule is in favor of the flag ship.

(3) France claimed exclusive jurisdiction over her ships. In response, Court uses 1 counter-example to say there is no lack of cases where this was not so. (Britain used to go around boarding ships under other flags to look for slave trade. However, the flag states maintained the right to prosecute.)

(a) Court: In those (slave) cases, there was a strong interest in the flag state in prosecuting its own nationals. (Slave trade is hard to enforce.) Collision cases are different. The state where the effects occur have the stronger interest. Turkey has the strongest interest here.

(b) Court: Those cases were distinguished as passive personality cases, not strict sovereignty of flag states.

(c) Court: Acknowledges it can find only 2 cases where rule was disregarded, but since nations didn’t object, they acquiesced to change.

iii) Dissent: Customary law doesn’t authorize Turkey to exercise criminal jurisdiction over foreign nationals for acts committed in a foreign country or on the vessel of a foreign state in the high seas.
(1) General principle of freedom of the high seas.

(2) Ships are only subject to the laws of the flag state. Ship is treated as the territory of the nation whose flag it flied on.

iv) Consent rule vs. Consensus Rule

(1) Consent: No sovereign state can be bound by any rule to which it has not given consent

(2) Consensus: Consent through consensus of states (tacit consent) – consent through acquiescence

v) Baseline rule (from Lotus): States can do anything they wish unless there is a prohibitive rule in customary international law. State claiming violation has to show rule prohibiting other state’s behavior.

(1) Denies idea of general community of states found in consensus model

(2) Asocial? States can do almost anything.

(3) When can you incur from a seemingly consistent practice that it’s done with the proper state of mind or opinio juris?
(a) In Lotus case, France didn’t show consistency of practice.

(b) Common-law reasoning: Court looks at previous cases, tries to distinguish precedents.

(c) Collision case arguments: France: very little precedence (4 cases) where states try to exercise jurisdiction over other states flag ships (2 of them the prosecutions were disallowed)

(i) But the precedents involved France and it didn’t protest.

(4) PRACTICE: One rule for creating international law.

(a) In the absence of opinio juris, what should a court do?

(b) Here the difference between a prohibitive rule and a permissive rule becomes clearer.

(c) Permissive: Turkey can point to practices (even though they were rare) without protest. There the inference of opinio juris is strong.

There, the inference of opinio juris is quite strong.

(i) It completes the legal system: There’s a rule for every legal situation based on Lotus rule: If there isn’t a rule prohibiting state action, it’s permitted.

(ii) If not, there’s no rule and then what should a tribunal do?

· Some say: Tribunal members should have access to other legal resources and principles.

· Others: Rule 38: General Principles of Law (common principles from major legal systems, rules implicit in the very nature of the international legal system)- way of filling in the gaps

· If there’s no permissive nor prohibitive rule, do nothing?

e) Legality of the threat or use of Nuclear Weapons (Advisory Opinions) (ICJ, 1996)

i) ISSUE 1: Activist groups convince enough states in General Assembly to ask ICJ for answer: Was use and threat of use of nuclear weapons legal under international law? (This would make possession illegal too.)
- Legality of practice of deterrence (MAD: mutually assured destruction)

(1) Lack of common practice: No usage since 1945

(2) Article 2(4): Prohibition of use of force

(3) Dispute over meaning of treaties

(4) U.N. General Assembly Resolutions against nuclear weapons- Court: shows concern, but not opinio juris (nuclear power objected- lots of “NO” votes and abstentions)

(a) General Assembly doesn’t have law-making authority.

(b) Many nations would like them to have more than recommendation effect.

(c) State fundamental principles- often have important effects (ex/decolonization)

(d) Huge dispute over whether they should be considered binding principles of international customary law

(5) Quid pro quo: Nuclear states would help non-nuclear states achieve peaceful use of nuclear technology (energy purposes) and they would negotiate with each other for nuclear disarmament

(6) Treaties show trend towards disarmament, not that it has happened. Some could say non-proliferation treaties recommend legality of nuclear weapons and/or extend umbrella of protection to non-nuclear states.

ii) ISSUE 2: Even if there isn’t prohibition, do rules of international humanitarian law (ex/Geneva Convention) and principles of neutrality prohibit use anyway?
(1) Principles of humanitarian law:

(a) Weapons should distinguish between civilians and military.

(b) There should be no unnecessary suffering.
(2) Principles of neutrality: You can’t attack neutral states. Nuclear weapons mean the destruction of the Earth as a whole.

(3) Article 22: Right of Self-Defense

(a) Nuclear states: We need those weapons to survive.

iii) Court: There is no customary nor conventional international law prohibiting use or threat of use of nuclear weapons. They don’t say it’s permitted.
(1) There exists a good faith obligation to pursue nuclear disarmament.

(2) As a matter of law, how can we regulate nuclear weapons? How do you tell someone with nuclear weapons that they’re illegal?

(3) It’s not impossible in principle, but hugely difficult in the real world.

(4) Opponents of nuclear power might’ve just wanted U.N./ICJ to legitimize their opposition.

(a) Why did they think they would win? (Strong legal case? Assumption among proponents of international law that international law itself is “good”?)

7) General Principles of International Law – lots of different versions

a) Core idea: You can look to the municipal systems around the world and find certain kinds of common principles. (They can be given a wide or narrow legal interpretation. You can use an appropriateness test to determine applicability to international law.)

8) International law: state practice doesn’t always determine CIL

a) General principles of law (some) are derived from existence in all the major legal systems of law.

b) Some laws are present (i.e. latches, res judicata) despite no presence in treaties. Some scholars call for a body of CIL based on those.

-Some scholars don’t accept this because it violates the sovereignty component of international law.

9) Jus Cogens: Higher principles not subject to state practice the way international law is.

Ex: Nations can sign treaties amongst themselves where they vary an international law as it pertains to relations between them. Jus Cogens principles don’t allow for that. Treaties can’t mess with jus cogens principles.

a) Norm is accepted by the international community as a whole. No derogation is permitted.

b) Only another jus cogens principle can change the current one.

10) United States v. Youssef (2nd Cir. 2003): Looks into bases for jurisdiction
a) Use of authority in determining CIL:

i) District Ct. Juris. based on R(3): WRONG- not a primary source

(1) Treatises not primary sources

(2) Expands universal juris. beyond what int. community is comfortable with

(3) They may be useful to understand principles, but in limited use

ii) Acts and decisions of states are int. law.

II- INTERNATIONAL LAW & MUNICIPAL LAW

1) States can ignore International law, but they can’t supersede it as law.

2) Relationship between international law and domestic law. (How is international law incorporated into the American legal system? American acceptance of international law can’t violate the U.S. Constitution.)
2 schools of thought

a) Monism: international law and municipal law are parts of a single legal system
· hierarchal relationship- like federal>state>local (municipal law gets its validity from international law)

· No state can pass a law that violates international law.

· The whole concept of law depends on a single legal system.

· National law should automatically incorporate international law into its legal system so national actors are bound by it. International law is higher (than even national constitutional law).

b) Dualism: International law and municipal law are separate legal systems which operate on different law.
· There are national constitutional limitations on international law.

· The systems must reconcile themselves to each other.

· If a domestic statute incorporates international treaty law, then that statute is the part of domestic law (not the treaty floating somewhere out there).

· Almost all nations are conceptually dualist in principle. Do we look to Constitution in order to determine what our relationship to International Law is?

c) How does International law deal w/the Constitution?

· President supposed to make treaties with advise and consent (2/3) of the Senate.

· Is customary international law something that you can assert in federal court?

· Ex/You can show a federal statute or principle of federal common law as binding law.] 

· CIL- not passed by Congress, not made by domestic institutions (normal form of lawmaking)

· It could be law in virtue that it is law of the United States until Congress says otherwise.

· “Congress has the power to define offenses against the law of nations.” – only principle in Constitution dealing with international law (art. 1, section 8).

i) Theory: It’s only domestic law when incorporated.

(1) United States has been moving in a dualist direction. (CIL: not Constitutional, not a statute, not federal common law)

ii) Theory: Constitution incorporated international law as common law.

(1) What do we do when it conflicts with principle of domestic law?

(2) Courts at the time (English legal tradition) believed the law of nations were the law of the states.

(3) It was assumed at the time. Reason for LACK of mention in Constitution?

(4) From 1789, states and federal courts applied the law of nations as the law of states.

(5) Erie v. Tompkins (Supreme Court, 1938): major blow to federal common law

2) Domestic Courts vs. International Courts: International Courts are based on the consent of the parties involved (no compulsory jurisdiction in the absence of agreement of the parties).

a) No judicial hierarchy (great fragmentation among tribunals) – No body at the top to clarify law

b) No executive authority (perhaps the core of the problem) that has collective forces at its disposal to enforce the law

c) Security Council doesn’t even have resources at its disposal. It only has the power to authorize states to act.

3) Realist tradition: International law is irrelevant (or close to irrelevant) for the practices of a nation-state.

a) Nations comply when it’s in their interest to.

b) Look at distribution of power in correlation with their interest.

c) No executive power to back up international law

4) Other perspective (ex/Louis Henkin)

a) Most states comply with most of international law most of the time.

b) There is lots of concern in the world about compliance with international law..

c) Ex/Use of multi-lateral treaties, arguments about meanings of international law

-Why do states comply? (It’s not like domestic law, which is complied with just because its there.)

5) Courts in virtually all states realize there are sharp limitations on their capacities to deal with international law disputes through judicial adjudicating.

a) Justiciability: what courts can or can’t hear

i) Some issues are legal issues, but not justicible.

ii) ex/Let’s say Congress didn’t give Bush authorization to go to war and he did anyway. You wouldn’t be able to bring a suit over it.

b) Many issues pertaining to CIL- Court’s don’t touch, defer to legislatures

c) There’s a normative value to international law that should be respected by all the states.

arguments

i) It’s international law, and thus binding on the US, so it should be incorporated.

ii) Since international law is a good thing, it should be automatically incorporated. If it’s binding, state can’t make the conscious choice to disregard international law.
6) Act of State Doctrine
a) Close to the political question doctrine: about what it’s proper for courts to do

i) Based on notion that there are limits to the judiciary’s institutional competence

b) Banco Nationale de Cuba v. Sabatino (Supreme Court, 1964)

i) Act of state doctrine is not based in international law or the Constitution

ii) Acts of state doctrine defined: acts of a foreign state done within its own sovereign territory 

iii) Case is about conflict of laws

(1) Cuban law dictates that it belongs to the nationally owned company

(2) But America as a law saying that when a law offends the public policy of the state, it need not enforce it—party argues that there was no compensation, discriminatory, and not for public purpose and thus a violation of international law

iv) Holding: Supreme Court refuses to enforce US rights, so Cuba wins

(1) Reflected unwillingness of US courts to enforce international law

(2) But, there’s a difference between enforcing international law against executive officials

(3) Unclear to what extent a US court can determine another state’s violation of international law—how can we be a forum to enforce IL against other countries, much less our own?

c) In international law

i) Act of state doctrine not found in IL

ii) Tension between Sabatino rationale and the reasons justifying HR litigation occurring on a state’s courts regarding events that happened elsewhere

iii) Reason for it according to the state

(1) Grounded in separation of powers

(2) Judicial involvement in enforcing cases against foreign countries won’t help relations with that country and runs the risk of undermining the executive

(3) Better to solve these through state-to-state negotiations—to disrupt this process through a pronouncement that another country violated IL would be an embarrassment, even if the court decision affirmed the U.S. position.  It would be even more embarrassing if the court contradicted the executive.  The only way to avoid this problem is to rule consistently with the executive’s position, which is inconsistent with judicial independence.

7) Do you want to have rule suggesting that CIL restricts the President or not?

a) International perspective: We want CIL to bound executives. We can then use domestic legal systems to uphold international norms. International law use to require nations to have tribunals (prize courts) to interpret international law:

Not an airtight measure

i) Domestic courts show deference to executive nevertheless (Like those courts, Justice O’Connor upheld executive power in Hamdi.)

(1) O’Connor: President isn’t bound by rules b/c the rules might be too permissive: What does it mean to be bound for the duration of the conflict in the context of the global war on terror?

b) Why might we want executives bound by CIL?

i) Pro

(1) Potential heavy costs of violating CIL (protecting the state from the consequences of violating international law)

(2) We don’t want executive branch to act secretly

(3) Concerns that the military would be less sensitive to rules (although they could be more sensitive, if they face other people’s violations)

ii) Con

(1) We want executive to act decisively to protect national interests.

(2) Executive is aware of different contexts in each combat situation.

(3) CIL is needlessly formalistic.

(4) Threat of what might happen if executive follows CIL and nation suffers devastating terrorism act

c) To we consider Geneva Convention and traditional rules of war are normatively attractive for governing conduct (as opposed to rules the executive develops, for example)?

8) Recent American law

a) US v. Youssef:

i) Congress has authority to enforce its laws beyond US border.

ii) Juris was proper over U.S. law, not commercial law.

b) Sosa v. Alvarez-Machain (Supreme Court, 2004)- Dr. was kidnapped by U.S. agents in native Mex. due to role in torture/death of DEA agent. Back in Mex., Dr. sues under Alien Tort Statute.
i) ATS is based on notion that “common law would provide a cause of action for the modest number of international law violations with a potential for personal liability at the time.” However, ATS was only intended to provide for 3 primary offenses:
(1) violation of safe conducts

(2) infringements on the rights of ambassadors

(3) piracy

ii) Court rejects that non-lawful transportation before arrest is a violation of international law sufficient to be enforced under the Alien tort Statute.

iii) Many principles of CIL that are designed to benefit individuals are not enforceable by individuals. It was Mexico that could invoke the rule, not Alvarez-Machain.

iv) Erie issue: International law had traditionally been incorporated into federal common law. With Erie largely wiping out federal common law, what is the place for law of. nations?

(1) It’s just general common law (rather than federal) and Erie doesn’t affect it.

(2) Majority just assumes international law is federal common law. Scalia dissents that you can’t do that (turn general common law into federal common law).
v) Rules of Decision vs. Private Causes of Action (Sosa is about when international law can provide a private cause of action, not when it can be used as a defense.)

· Private Causes of Action: allow you to sue to enforce right

· Rule of Decision: allows you to determine whether a cause of action is valid

(1) Supreme Court: Congress has to be explicit if it wants to provide a cause of action. Private causes of action cannot be implied. (It’s been done in the past, but Sosa makes sure that it doesn’t happen anymore.)

-ATS: jurisdiction statute

(2) There are traditional tort actions in Customary International Law (ex/piracy, kidnapping). Not everything is covered.

vi) Court also knows it would incorporate principles of international law limiting actions.

(1) Things that don’t provide for private causes of action in international law won’t be recognized by federal court.

(2) Specificity

(3) Exercising ATS in some situations could pose potential foreign relations problems.

(a) This argument, however, can provide executive branch with too much discretion. Other nations could lobby executive branch not to allow a cause of action.

(4) Court says it’s gonna balance rule of law and deference to the executive, but not how.

c) Hamdi v. Rumsfeld (Supreme Court, 2004)- American citizen Hamdi was captured in Afghanistan while fighting for the Taliban. U.S. wanted to detain him as an enemy combatant indefinitely while denying him ability to challenge detention.
i) ISSUES:

(1) Does President have the power to detain an enemy combatant as long as he wants?

-Court says yes.
(2) Does due process apply (can the detainee challenge it)?

-Court says yes.
ii) Plurality (O’Connor): Hamdi’s detention is justified, but he should get to answer the charges against him.

(1) CIL, Geneva Convention: Detention may last no longer than the duration of the conflict. This raises a tricky question in the “war on terror”. We don’t want to let Hamdi return to battlefield, but when is the war over.
(a) Under the Geneva Convention, purposes of detaining are purely preventative.

Geneva Convention: arouse out of U.S. adopting Lieber code for wartime conduct. In 1899, the European powers adopted the Hague principles to war. There were a bunch of Geneva Conventions (ex/1929, 1949)

(i) 1949- most recent rules governing the law of war
(ii) Common Article III of Geneva Convention is difficult to enforce: put in place to keep laws in, even in internal (civil war), rather than international, conflicts

· Al Qaeda- not a state; Article III doesn’t apply

(iii) Implication: no laws limiting United States in the War of Terror

(iv) The Convention is supposed to apply to all conflicts: bottom-line principles

(b) You can’t hold people just for the purpose of interrogating them. That’s not the purpose of detaining combatants. [Laws of War – Geneva Convention]
(c) Government can keep detainee only as long as the war lasts. Once the war is over, there’s no battlefield to return to. Enemy combatants are not criminals. (There are questions of how to interpret the phrase “Cessions of active hostilities”.)
(d) This (war on terror) isn’t a traditional war, but since there are troops on the ground fighting the Taliban, we don’t need to focus on the deeper questions.

(Golove: international war is over in Afghanistan, internal conflict is ongoing)

iii) Concurring in Judgment (Souter): Hamdi’s detention is unjustified, and he should have the opportunity to challenge it.

(1) Government at odds with CIL. CIL prevails.
(2) Government violates Geneva Convention.

(3) Congress had just passed the Patriot Act. It was able to make clear if it authorized indefinite detention of an American citizen.

iv) Dissent (Scalia): Detention violates Constitution and laws of Congress.
(1) Congress has the power to suspend habeus corpus.

v) Dissent (Thomas): Detention is justified; not getting to answer charges is justified.

(1) Executive Branch has authority under the Constitution to act.

d) Rasul v. Bush (Supreme Court, 2004)- no U.S. nationals, all detained thru. Afghanistan conflict or picked up by foreign government or U.S. special forces around the world – now in Guantanamo Bay (more radical than Hamdi) Govt.: U.S. Courts have no role to play here. ISSUE: Does writ of habeus corpus (under 28 U.S.C. §2241) apply to persons held outside the United States?
i) Court (Stevens): We have jurisdiction. What sort of jurisdiction? (i.e. control, enforce, adjudicate) Prescribe: extending line of what law governs
(1) Distinguishes Eisentrager precedent: Germans (convicted by U.S. for violating laws of war) bring a petition for habeus corpus claiming mistreatment. Court says there’s no habeus corpus outside the United States. (This was done during U.S. occupation of part of Germany – G. Bay parallel.) Rasul defendants enemies, but not enemy combatants like in Eisentrager.

(2) Court says habeus extends outside U.S. borders, but doesn’t go everywhere.
(a) Extraterritoriality: U.S. has exclusive jurisdiction & control over Guantanamo Bay (despite it officially being Cuban). Cuban law isn’t being displaced.

Now we have to figure out whether U.S. jurisdiction can apply abroad.

(b) Rasul has given President incentive not to send detainees to Guantanamo Bay.

(c) Court doesn’t rule on legality, but Stevens suggests habeus corpus goes everywhere. Stevens then suggests U.S. exclusive jurisdiction & control (such as Guantanamo) is a limiting factor on habeus corpus.

- UNSAID: where is exclusive jurisdiction & control: Iraq? CIA “black sites” in Eastern Europe?

(3) Rasul footnote 15: If petitioners’ allegations are true (they haven’t engaged in combat or terrorism against the U.S.; they have been held in Executive detention for more than two years in territory subject to the long-term, exclusive jurisdiction and control of the United States without access to counsel and without being changed), it is “custody in violation of the Constitution or laws or treaties of the United States”.

ii) Issue is over whether jurisdiction exists, not what law applies, but Stevens seems to be saying we need to determine what law applies to know whether jurisdiction exists or not

iii) After Rasul: Gramm Amendment: limits habeus jurisdiction only to detainees filed by prisoners Guantanamo Bay

iv) Questions raised:

· Why distinguish between territories that are under exclusive control and those that are not?

· Hypothetical: C.I.A. holds captive in hotel room: U.S.- American law definitely applies; Abroad- whose law? Court might’ve wanted to draw line at telling government what to do abroad.

· Why doesn’t Rasul court follow Eisentrager?

· The executive branch didn’t maintain at the time of Eisentrager that it didn’t have to abide the pertinent international law. The prisoners in Eisentrager had already gone through the military justice system.

· Hamdi seems to show judiciary is more likely to get involved when it comes to citizens.

e) Hamdan v. Rumsfeld (D.C. Cir. 2005)- Hamdan (alleged to be Bin Laden’s driver) was captured in Afghanistan and held in G. Bay. Court rules that Congress has authorized a military tribunal.
i) Geneva Convention doesn’t give Hamdan ability to enforce its provisions in Court. (Has provisions for enforcement, but not by domestic courts.)
(1) Eisentrager court reached the same conclusion (about 1929 Convention, but court says this didn’t change in 1949 rev.

(2) Golove: mistake: treaty puts dispute resolution mechanisms if domestic processes don’t comply – don’t contemplate internal process within each party to the convention (question for each state to decide according to own rules); to say that there are international enforcement mechanisms– so no domestic – non sequitor – treaties would never be self-executing then

ii) Geneva Convention doesn’t apply to al Qaeda members.
(1) Deals w/armed conflicts among contracting nations

(2) Al Qaeda hasn’t accepted Geneva Convention provisions.

(3) Hamdan wasn’t a POW. (Al Qaeda conflict different that that w/Taliban.)
iii) President’s construction of Convention carries great weight.

f) “Torture Memo”
i) Background
(1) diplomatic tension for the US and its allies

(a) Fear of implication in war crimes for other countries

(2) Domestic concerns about ‘torture,’ see McCain Amendment

(a) These domestic and international concerns, arguably, made it US interest to reverse its policy on detainee interrogation
ii) Theories

(1) Interest-based accounts

(a) Realism: dominant view since WWII, that states act out of their own self-interest, as defined in power and wealth because of the anarchical nature of interstate relations which makes is necessary as a security imperative

(b) Rationalist/Rational Choice: General view of human nature that people act out of their own-self interest

(2) Not interest based: The idea that states take law into account because it is the law, for reasons of habit, morals, assumptions. 

(3) Constructivist accounts: Self-identity of the state itself are formed with regard to international law; interests are formed in terms of what IL demands of them

(a) Most international legal scholars fall in this camp

(b) Treaties provide reference as to how to act appropriately

(c) Interests and international law can’t be separated

g) The Detainee Treatment Act of 2005 (the McCain and Graham Amendments): 
i) McCain amendment: bans inhumane treatment, inc. torture (passed 90-9)

ii) Graham amendment: strips federal courts of jurisdiction of Guantanamo detainees (passed 49-42), EX:

(1) The legality of their detentions

(2) The propriety of returning detainees to their home countries

(3) Adequacy of medical care at Guantanamo

(4) Quality of the food

(5) Speed of mail delivery

(6) Allotment of exercise time and other conditions of confinement

-Response to Rasul

iii) Bush signing statement: We’ll construe act consistently w/our authority to supervise unitary executive branch.

(1) Allows Prez. to bypass law if he thinks is needed

h) UN report on Guantanamo Bay

i) Background

(1) Commission on Human Rights: the leading Human Rights body in the international community, directly under authority of the Economic and Social Council

(2) Does studies and makes recommendations on human rights issues

(3) Appoints special rapporteurs to conduct studies.

(4) These reports are not necessarily endorsed by the U.N.

(5) Rapporteurs insisted on being able to talk to both sides; when the U.S. wouldn’t allow them such access they refused to go

(6) Human Rights Committee established to police HR agreements, though their JD is limited according to the agreement

(a) Empowered to make general comments about the powers and meanings of treaties

(b) Makes reports about states’ compliance with the ICCPR

(c) But nothing in the ICCPR says that it can interpret the treaty nor that their interpretations are binding on states

ii) Issues

(1) Extraterritoriality of human rights treaties

(a) Does the ICCPR impose extraterritorial obligations on states?

(b) Commission on HRs concludes that obligations extent to “territory and jurisdiction”—interprets this closely to the Court in Rasul.

(c) The US doesn’t accept this position.

(2) What legal regime governs terror: war or crime?

(a) The US asserts that it’s governed by the rights of war, but that terrorists have no rights

(b) Rapporteurs assume that the crime model should apply – the claim that there’s a war on terrorism is only true to the extent that of an open war.

(i) All others not caught on the battlefield are subject to the criminal regime and are entitled to the full trial protections of the ICCPR.

(c) US response: global war on terror is a new form of conflict, they have political goals, mix in with local population, conspire to attack US and US interests abroad

(i) Argues that criminal procedure is untenable: can’t use classified information, may not be able to detain suspects

(ii) Therefore the law of war regime should apply.

iii) Arguments for the report

(1) The violations of international law are blatant.

(2) Engaging in legal arguments about it are just sophistry.

(3) This kind of pressuring is typical of HR activists.

i) American Insurance Assoc. v. Garamendi (Supreme Court, 2003)- Cal. passed Holocaust Victim Insurance Relief Act (HVIRA) to facilitate Holocaust insurance claims by Californians. Act: required all insurance companies doing business in California that sold policies to people in Europe between 1920 and 1945 to make public all of those policies.
i) Court (Souter): Act interfered w/federal government's Const. (Art. 1) sovereignty over foreign affairs. An exercise of state power that concerns foreign relations must yield to the Federal Government's policy or that generally there is executive authority to decide what policy should be implemented.

(1) Federal govt. has stronger interest. (Prez. has the power.)

(2) Cal. policy conflicts b/c its stronger than fed. policy.

(3) This policy covers the reach of “executive agreements” President can make w/out Congressional ratification.

ii) Dissent (Ginsburg): No executive agreement or other formal expression of foreign policy expressly disapproved of state disclosure laws like California's HVIRA.

9) Jose Ernesto Medellín (Mexican): Confessed to participating in gang rape & murder of two girls in 1993. He was sentenced to death in Texas. After Court of Criminal Appeals affirmed sentence, he filed state habeus corpus action, now claiming Texas failed to notify him of his consular rights under the Vienna Convention. The Texas courts rejected his claim.
a) Case Concerning Avena and Other Mexican Nationals (ICJ, 2004)- Mexico alleged Vienna Convention violations against the U.S. re: Medellín and other Mex. capital prisoners. HOLDS: Vienna Convention guarantees individually enforceable rights. US violated them, must provide reconsideration w/out procedural default rules barring review.
b) SG brief before Supreme Court

i) Article 36 doesn’t authorize private judicial enforcement

(1) Treaties can do so, but that’s the exception rather than the rule, so they must do so explicitly. 

ii) Vienna Convention doesn’t bar procedural default rules.

iii) President has determined Avena division should be enforced in state courts w/respect to comity.

(1) ICJ decision is ambiguous on certain key points.

iv) U.N. Charter (Art. 94) has enforcement mechanisms, but doesn’t contemplate domestic courts as part of them.

c) Medellín v. Dretke (Supreme Court, 2005)
i) Given the results of Avena, are federal courts bound to give affect to the ICJ decision and its interpretation?

ii) Even if they don’t have to, should they?

(While awaiting the argument, President Bush sends out signed statement that he accepts ICJ authority here.)

iii) Majority/PC: Sends case back to Texas
(1) A violation of Vienna Convention consular access provision may not be cognizable in a federal habeus proceeding.

(2) Medellín has to show violation of Constitutional right.

(3) Medellín can only get federal habeus relief after exhausting state options.

iv) O’Connor (dissent): We (at least have 5th Cir. consider) should consider:

(1) ICJ decision: binding on American courts?

(2) whether Vienna Convention (Art. 36(1)(b)) creates a judicially enforceable individual right?

(3) whether Convention (Art. 36 (1)(b)) require state procedural default rules be set aside so treaty can be given “full effect”?

III- LAW OF TREATIES

1) The New Source of Law: For the most part, treaties have replaced customary international law.
a) Treaties only apply to those who are parties to them.

i) Some argue that treaties are no more a source of law than a private contract that creates rights and obligations.

(U.S. Const.: Separate refs. to “treaties” and “law of nations”)

ii) A counterargument is that many treaties, especially multilateral and near-unanimous treaties, lay down broad rules of conduct for states generally, and are in that respect more like legislation than contracts.

b) ICJ Statute (Art. 38): mentions treaties as a source for dispute resolution

c) Treaty vs. Custom

i) The maxim that “the specific prevails over the general” is an accepted guide, which can give priority to a treaty or custom.

ii) One must look to the intent of the parties:  did they intend for the treaty to prevail over custom?  

iii) It is presumed that a treaty is not terminated or altered by subsequent custom in the absence of evidence that the parties had that intention.  

iv) There is a general presumption that treaties are not intended to derogate from custom.

d) 3 classes
i) General multilateral treaties open to all states in the world or all members of a large regional group (lay down fundamentally norm-creating behavior)

ii) Treaties that establish a collaborative mechanism for States to regulate or manage a particular area of activity. (regulation of radio frequencies, fishing agreements) Known as international administrative law.

iii) Bilateral agreements (and those pertaining to 3 or 4 states) – This type varies widely from very specific provisions, to general rules for behavior among the parties.

e) Codification: The more precise formulation and systematization of rules of international law in fields where there already has been extensive state practice, precedent and doctrine.
f) Progressive Development: Treaties that fill in gaps and remove inconsistencies found in state practice.
g) The ICJ has noted that treaty rules may be accepted as customary law and be binding on states not parties to the treaty in three instances:

· Where the treaty rule is declaratory of pre-existing custom.

· Where the treaty rule is found to have crystallized customary law in process of formation

· Where the treaty rule is found to have generated new customary law subsequent to its adoption

h) Federal govt. and treaties: U.S.: Treaties require consent of 2/3 of the Senate
i) 2/3 rule: incredibly powerful political check

-means that opposition party usually has a veto power over treaties

ii) What is treaty actually supposed to enable a country to do?

· Make binding promises: actually a sign of national sovereignty

· Must have foreign policy purpose: By making a promise to a foreign country, that country has made a promise to the United States of America.

· Why should we achieve these aims through a treaty than through ordinary legislation? Treaties seem to be statements of what our legislation should be.

· U.S. seems to only want to be bound by treaties as long as they fit in with existing domestic law, rather than change our own practices.

· Could be about ensuring fair treatment of U.S. citizens abroad

· Supporting human rights treaties: moral benefits

2) Definition and governing law

a) The term “treaty” is used generally to cover the binding agreements between subjects of international law that are governed by international law.

b) Other terms for certain binding agreements:

· Convention

· Pact

· Protocol

· Charter

· Covenant

· Declaration

· More rarely, act, statute, modus vivendi, exchange of notes, memorandum of understanding, communiqué, agreed statement.

c) U.N. Charter (Art. 102): “every treaty and every international agreement entered into by a Member of the United Nations” is registered, no matter what name is given to the agreement

d) U.S.: treaty typically means an Article II agreement approved by the Senate

3) Modes of interpreting text

a) Textual (plain meaning)

b) Intention (emphasis on Traveaux as important his text)

i) Did parties subsequently agree to what they meant? (Practice is even better) (appears to give executive branch rather broad authority to interpret treaty meanings)


ii) Value of recourse: allows prevention of absurd results in ambiguous situations by reference to the Traveaux

iii) Wealthy nations can keep records of what was said during Traveux/negotiations as to what benefited them while excluding what didn’t (less likely in today’s age of communication)

c) Teleological/Purposive  (what is fundamental purpose of treaty/trying to accomplish?)

i) Originalist (intention of ratifying parties)

ii) Dynamic- what are the intentions of the parties in light of today’s situation

4) General Principles of Law and Equity

a) Five categories of general principles that have been invoked and applied in international law discourse and cases:

i) The principles of municipal law “recognized by civilized nations.”

· A minority argue that national law principles, even if found in most legal systems, cannot ipso facto be international law. (Strict positivist view)

· National law of this type might be most effective in filling in gaps.

ii) General principles of law “derived from the specific nature of the international community.”

· Example is the necessary principles of coexistence, such as the legal equality of states

iii) Principles “intrinsic to the idea of law and basic to all legal systems.”

iv) Principles “valid through all kinds of societies in relationships of hierarchy and coordination.”  

v) Principles of justice founded on “the very nature of man as a rational and social being.”  

b) Another view is that national law is a source of law, since the general principles of international law come from comparing municipal systems of law.

c) Vienna Convention applies to agreements “between states,” but unilateral declarations of states can also form the basis for obligations on the plane of international law, and some treaty law can be analogized to such situations.

5) Vienna Convention on the Law of Treaties (1969)
–Foundational: 20 years in the making

a) Defines “treaty” as “an international agreement concluded between States in written form and governed by international law, whether embodies in a single instrument or in two or more related instruments and whatever its particular designation[…]”

b) Scope: Only applies to treaties between states.

i) Not between states and international organizations or between international organizations. International organizations are able to make treaties however, as subjects of international law. Those treaties are just covered by another convention that looks almost exactly like the Vienna Convention.
c) Scope: Only applies to written treaties.
d) Most provisions are now generally viewed as reflecting customary international law, and are thus binding on non-parties.

· Gained more and more authority because it has been so frequently cited.

e) Article 26: Parties are bound to the treaties.

i) Internal law is not a justification for non performance. (Art. 27)

f) Article 28: Treaties are non-retroactive
g) U.S. not a party, but recognizes it as a restatement of CIL.
h) Also: Other large Vienna Conventions

i) Diplomatic Immunity (1961)
ii) Consular Relations (1963): self-executing

(1) VCCR Art. 36- controversial- enables consuls to provide protection to nationals caught up in crim. justice system; requires host country to notify consulate if the consul requests it, to promptly notify them that this individual is in custody, so consular can advice individual, etc.

(a) There is a duty to inform the host consulate of the nationals who have been detained and allow communications to detained person and consul. 

(b) And a Duty to inform detained national of their “consular rights” – “you have a right to contact your consul.”

(2) For reasons peculiar to the US, obligations tend to be honored in the breach. (i.e. State Dept. pushes local police to comply)

-US wants its consuls protected.

6) Reservations: unilateral statements made by nations during ratification of treating that modify or change the legal implications of the treaty
-purports to limit or modify legal effect

a) Bilateral treaties: traditionally, the “integrity of the treaty” was paramount: States couldn’t make reservations, they were counter-offers instead.

b) Other state must accept reservations for them to take effect.
c) Allowing parties to join w/reservations:

· less sense of reciprocation

· sense that treaty gains wait w/more participation

d) Permissibility vs. Opposability

i) Article 19 of Vienna Convention: Reservations are permitted to a certain point: they can’t be incompatible with the object and purpose of the treaty.

ii) Treaties can forbid or permit reservations to certain provisions.
iii) Art. 20, 21 Vienna Convention: invalid reservations (formulated w/out following the normative standards on its admissibility and manner of making)
iv) Usually, reservations are treated as severable: The rest of the treaty is still binding on the reserving party.

v) If treaty specifies that reservations are permitted to certain articles, then they are usually treated as permissible.

vi) Permissibility: you can accept or reject terms

(1) States can still reject provisions and accept treaty relations

vii) Opposability: Vienna Convention rules should be applied to invalid reservations b/c they don’t overcome the object & purpose test.
viii) Reservations to the Convention of Genocide (ICJ, 1951)

(1) Countries can make reservations and remain party to a treaty as long as the reservation is compatible w/the object & purpose of the treaty.

(2) If a party to the treaty objects to a reservation as being incompatible, it can consider the reserving state as not a party.

e) Reservations only affect relations between states that have accepted them.

7) Enforcement (Does this treaty contemplate that it will be automatically enforceable by the courts, or does it demand that it be enforced?)
a) Self-executing treaties

i) Self-executing treaties are automatically into domestic law as legal rule enforceable by courts. –backed by Supremacy Clause

(1) Sometimes treaties are non-self-executing (although most are). Today, we’re moving towards that presumption.

(2) Can be viewed as an internal question (Allowing that seems to take the answer out of the Constitution and giving it to the President and the Senate) or Can be viewed as decided by what the treaty calls for- problem is that it sends a signal to other treaty powers that there is a reliable mechanism for determining treaty applications and enforcing treaties in case of violations. It isn’t something that the treaty itself calls for.

· Most states today don’t have constitutional systems which permit self-executing treaties. (When we allowed that, we acknowledged that the practice didn’t come from the English common law system.)

(3) Middle ground approach: Look at the treaty, the nature of its provisions, and its enforcement mechanisms to focus on the policy involved to determine whether judicial enforcement is proper or not

(4) Ex/Hamdan question: Is 1949 Geneva Convention treaty self-executing? D.C. Circuit says no. (What will the Supremes say?)

–Treaties can have both self-executing and non-self-executing provisions.

–Self-execution: different from creating a private right of action.

ii) Some courts have been reluctant to determine how to enforce them and look to guidance from Presidential signing statements. This misconstrues the idea of self-executing treaties.

8) Interpreting Treaties

a) Last In Time Rule
i) Whitney v. Robertson (Supreme Court, 1888)

(1) Court established a principle that treaties and statutes are equal in status. 

(2) Treaties are not federal common law – they are at the level of statutes – no last in time principle governs.

(3) Creates a problem – where a later enacted statute violates a treaty – U.S. will be violation of its treaty regulations – 

(4) There are lots of treaties, lots of treaty provisions –not contemplated by leg. body.

b) Charming Betsy Rule (canon): If congress wants to act in a way that violates a treaty or IL – has to do so in a way that is clear to supersede treaty. Some very interesting cases deal w/this problem.

i) PLO Mission Case: U.S. and U.N. – U.N. independent – PLO problem – litigated in U.S. courts – U.N. threatened to go to Geneva – Court ruled on Charming Betsy principle – law ought not to be construed to have effect of conflicting with IL – notwithstanding any law to the contrary any PLO office in U.S. ought to be shut down – Congress thought was consistent with Headquarters agmt – they didn’t no – apply Charming Betsy – statute doesn’t clearly enough intend to close this mission – therefore keeping mission.

ii) Rationales:

(1) Was reasonable to assume that Congress generally doesn’t intend to violate treaties and IL – unless it clearly says that it wants to violate these – we ought to presume that they don’t

(2) Another – bad idea to violate treaties and IL – and we ought to make it hard for Congress to do that. 

(3) Controversy over which of these rationales are right. 

(4) Many think we shouldn’t have a charming Betsey rule at all 

(5) (Breard Case – court says in a very offhanded way that the effective death penalty act of 1996 – a law which was foundational to restrict habeas corpus – court says that was passed in 1996 – VCCR passed in 1969 – general provisions in that law dealing with habeas corpus and don’t deal with treaties in part. will be held to have superseded the treaty for domestic law – without referring to Charming Betsey at all.

iii) Jesse Lewis (The David J. Adams) Claim (United States v. Great Britain) (Claims Arbitration, 1910)- British interpretation of treaty isn’t binding on American courts

9) Obligations
a) United Nations

· If there had to be a debate in each country about approving each UN item, there was never going to be an effective security council

· Of course, with the Cold War, the Article 43 Veto Power just took prominence

· President Truman uses UN resolution rather than Congress as authority to go to war in Korea

b) Unilateral declarations of states can form as basis of obligation.

i) ISSUE: Who can make declaration on behalf of a state?

ii) Legal Status of Eastern Greenland (ICJ, 1933): Court takes promise from Norwegian foreign minister that it wouldn’t obstruct Danish plans re: Greenland as a binding promise. NO TREATY
iii) Nuclear Tests Case (Australia & New Zealand v. France) (ICJ, 1974): France was carrying out atmospheric nuclear tests in the South Pacific. Australia & New Zealand protest. France says its done with the testing, so dispute is moot. France does this to avoid legal judgment.
(1) ICJ: France’s statement constitutes a promise/unilateral obligation not to engage in testing in the South Pacific period.

(2) No reliance (nothing for Australia & New Zealand to rely on – they want a declaration that the testing is illegal). NO TREATY

(3) Erga Omnes: “to the whole world” (ex/French statement)

10) TERMINATION
a) Many current treaties contain provisions specifying (a) their duration, (b) date of termination, (c) event/condition bringing about termination, (d) right to denounce or withdraw from the treaty.

b) Unclear who can terminate treaty under U.S. law
i) There were good arguments that the Senate has to approve of termination.

ii) Arguments that it should be Congress – b/c treaties are laws – laws are repealed, modified, or terminated by Congress.

iii) Theories that Pres. ought to unilaterally be able to decide to terminate treaties

(1) President has done it often on authority that it is a “political question”. Now appears to be a matter of practice.
(2) Can he violate international law?
(a) Henkin – yes (legis. authority)
Golove – no

c) A violation of a treaty by one party may give rise to a right of another party to get rid of the treaty or suspend performance of its own treaty obligations.  (oft-recognized view)

i) Material breaches sought – Breach alone doesn’t mean termination.

ii) Certain treaty (ex/disarmament) breaches seem to undermine the purpose of the whole treaty.

d) Vienna Convention: 

i) Article 54: Treaty can specify that it can be terminated and how.
(1) Treaties can always be terminated with the consent of all parties.

ii) Article 56: (Treaties, like contracts, often don’t say anything about some important topics.) Impossibility and changed circumstances can lead to the termination of perpetual treaties.

(1) Some treaties (ex/alliance, commerce) seem to provide for withdrawal or implied right of termination by their very nature (as opposed to a boundary treaty, for example).

iii) Article 60: Termination or suspension on grounds of material breach by other party.

(1) references invalid reservations (go to object and purpose of the treaty)

(2) There has to be notice and period of negotiation.

(3) Right to invoke (non-binding) conciliatory procedure

(4) Individual states in multi-lateral treaties (“Specially affected states”): Individual parties can suspend treaty obligations vis-à-vis other parties.

(5) Subparagraph 5: doesn’t apply to Geneva Convention, human rights treaties, humanitarian laws

iv) Article 62(c): Any other party than the defaulting state can invoke material breach if its specially affected. If every state’s interest is affected by the breach, then a material breach allows the party to suspend its obligations as a whole.
(1) States can, but don’t have to.
(2) Article 62: Requirements for allowing a fundamental change in circumstances to provide for termination:
(a) Change must’ve been of a fundamental character.

(b) Change must’ve been unforeseen.

(c) Changed circumstances must have been an essential basis of consent.

(d) Effect of the change must be to radically transform the extent of the obligations of the party invoking the change as a ground of transformation.

(e) The obligations in question are still to be performed.

TO OVERSEE IT:

–Define it strictly.

–Create an arbitration mechanism that binds the several states.  

v) Breach by a party can’t be the reason breaching party gives for change of circumstances.
-International tribunes rarely consider change of circumstances a valid reason for termination anyway.

vi) When one side materially breaches (but not militarily breaches) provision of peace treaty after armed conflict (ex/armistice cease-fire): suspending treaty not looked on positively

(1) Shows how Vienna Convention isn’t ready made for all circumstances

e) Advisory Opinion on Namibia (ICJ, 1971): G.A. terminated South Africa’s mandate over Namibia (SW Africa) b/c it introduced apartheid there. This didn’t end South African control, so the S.C. affirmed G.A. S.C. asked ICJ to clarify legal consequences. Answer:
i) South Africa is under obligation to withdraw immediately. U.N. and non-U.N. members alike shouldn’t aid South Africa.

ii) Mandates have the characteristics of treaties under international law.

iii) Just b/c League of Nations Covenant was silent on terminating mandates doesn’t mean such power doesn’t exists. It’s inherent in the mandate system.

iv) Mandate-holder’s consent to revocation is not required.

f) Appeal Relating to the Jurisdiction of the ICAO Council (India v. Pakistan) (ICJ, 1972): India tells Pakistan its terminating treaty b/c Pakistan violated it. Then India brings Pakistan to ICJ using treaty’s jurisdictional provisions.
i) ICJ: Unilateral termination doesn’t get rid of jurisdictional obligation.

g) Case Concerning the Gabcicko-Nagymaros Project (Hungary/Slovakia) (ICJ, 1997) In 1978, Czechoslovakia and Hungary make treaty to build project on Danube River. Hungary gets sick of project. In 1993, Czechoslovakia breaks up. Hungary says Slovakia is not a party to the treaty, wants to end it.
- seems like a commercial treaty, yet…

i) ICJ: Treaty still arises. Treaty can only be terminated on Vienna Convention Grounds.
h) The Fisheries Jurisdiction Case (United Kingdom v. Iceland) (ICJ, 1973): Iceland seeks to extend exclusive fisheries jurisdiction from 12 miles to 50. U.K. agrees to 12 (in 1961 Exchange of Notes), but says I.C.J. shall have jurisdiction if Iceland expands limit. 12 miles is taken as international law eventually, so treaty has no value to Iceland. When Iceland seeks to expand limit, U.K. takes them to court.
i) Iceland: ICJ has no jurisdiction.

(1) 12 miles is seen as new CIL.

(2) New fishing technology causes need for expansion.

ii) ICJ: Jurisdiction exists.

(1) Change wasn’t radical and doesn’t go to change of circumstances.

(2) Duties seem to be the same.

(3) No new law of the sea involved.

iii) Iceland: This goes to our national interest and states traditionally don’t have to litigate their most fundamental interests.

11) State Succession
a) Many states assume treaty obligations of predecessor states.

b) Vienna Convention on the Succession of States in Respect of Treaties (1978): Favors assuming preceding treaty obligations. Intended to codify CIL, but can’t presume all parts are declaratory. Only 17 states were parties as of 2000 (mainly former U.S.S.R., Czechoslovak, & Yugoslav states).

c) Restatement (Third) §210:

i) When territory of one state becomes territory of another state, that territory is no longer subject to the agreements of the predecessor state and subject to the agreements of the successor state.

ii) If state is taken over by other state, international agreements of absorbed state are terminated and enlarged state’s obligations apply to absorbed territory.

iii) If part of a state becomes independent, its not subject to the agreements of the country it used to be part of unless it accepts.

iv) Pre-existing boundary agreements remain in effect.

d) Case Concerning the Gabcicko-Nagymaros Project- ICJ: Slovakia assumed Czechoslovakia’s obligations b/c the treaty created rights and obligations “attaching to” the part of the Danube River of which Slovakia controls.
12) Mandates

a) Post WWI, victorious powers divided up parts of Africa and the Middle East, mostly between France and England.  Provisions in the League of Nations Charter, as part of the treaty of Versailles, to deal with colonies that belonged to the Axis powers.  For the most part, those colonies were not granted independence, but were colonized (in some legal form) by the allied powers.  

b) The obligation to grant independence was viewed as weak by the allied powers

c) Develops in U.N. Trusteeship system (U.N. Charter Art. 75-85)

IV- DISPUTE SETTLEMENT

1) Pacific Settlement of Disputes – U.N. Charter (Articles 33-38)

a) Disputing parties should seek resolution through “negotiation, enquiry, mediation, conciliation, arbitration, judicial settlement, resort to regional agencies or arrangements, or other peaceful means of their own choice.” (Art. 33)

b) Security Council can have parties settle dispute by those means. (Art. 33)

2) Disputes require some degree of specificity & consternation.

a) Disagreement isn’t a dispute if it doesn’t have a practical effect on the relations of the parties.

3) International Court of Justice: Exists as a framework for peaceful settlement of disputes (not a complete success)
a) Has dual jurisdiction: contentious and advisory
b) Institutional Features

i) 15 judges elected to 9 year terms, staggered so there’s an election every three years

ii) Geographical rule: no state can have more than one of its national as judges at any given time

iii) Geographical diversity sought

iv) Informal arrangement: Each of the Security Council’s Permanent members gets a judge

v) “Gentlemen’s agreement”: 4 from western Europe (GB, France, 2 others); 2 eastern Europe (Russia, 1 other); 3 from Asia (China, 2 others); 3 Africa; 2 Latin America; 1 North America (United States)

vi) If a party in a case doesn’t have a judge of its nationality, it may designate an ad hoc judge (Article 31).

c) Why go/not go

i) Why: 

(1) A big state may be able to push a little state around, but could appear more legitimate (in the eyes of the international community) by going to the ICJ and winning on the merits.

(2) Power influences law anyway.
ii) Why Not:

(1) There might be some issues you really don’t want the ICJ to decide.

(2) Don’t give judges that much discretion.

(3) General worry over whether it turns out in an important range of disputes that despite the important legal issues, there are greater political issues that can’t be resolved (and might be made even more complicated) by legal resolutions.

d) Advisory Opinions:
i) Court may provide an advisory opinion on any legal question requested by a body authorized by or in accordance with the U.N. Charter (Art 65 of ICJ statute).  

ii) The U.N. Charter authorizes the Security Council and General Assembly to seek advisory opinions.  

iii) Four organs of the U.N. and 16 specialized agencies have also been authorized to seek advisory opinions pursuant to the Charter.

iv) A state may not request an advisory opinion, buy may request an authorized international organization to make such a request.  

v) Treaties or other Conventions may stipulate that advisory opinions will be treated as binding on the parties. Otherwise, not binding, esp. on the states.
vi) In giving opinion, Court asks:

(1) Has there been a request for an opinion?

(2) Is it a legal question?

(3) Was it brought by an appropriate body?

· If not GA or SC, is the question within the scope of the activities of the specialized agency, and was that agency approved to bring the question by GA (looks into nature of agency)

vii) Legality of the threat or use of Nuclear Weapons (ICJ, 1996): ICJ: We can answer questions that contain loaded political issues. That’s part of “international life” and we have authority to deal w/it.

e) Contentious Cases

i) Compulsory Jurisdiction: Article 36(2) of ICJ Statute: Parties to statute must recognize compulsory jurisdiction in relation to any other state that recognizes jurisdiction.

(1) 63 states bound by this as of 2000.

(US withdrew after mid-1980’s dispute w/Nicaragua.)

(2) Article 36(3): This can be made on condition of reciprocity on part of several or certain states, or for a certain time.
(3) Case Concerning United States Diplomatic and Consular Staff in Tehran (United States v. Iran) (ICJ, 1980): After Iran seized US embassy and US brought suit, Iran said that ICJ had no juris over dispute.

(a) ICJ: Iran violated Vienna Conventions. Iran’s objections to our taking juris. “would impose a far-reaching and unwarranted restriction upon the role of the Court in the peaceful solution of international disputes.”

(4) Case Concerning Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States) (ICJ, 1984): US: Nicaragua doesn’t have jurisdiction b/c there’s an ongoing conflict which SC is dealing with and not all treaty parties affected by the outcome are parties to this case.
(a) ICJ: Because something is currently before SC doesn’t mean we can’t deal with it.

f) Provisional Measures (Art. 41)

i) Not very forceful effect (Not binding on any party)

· U.S. executed Paraguayan and then German national despite ICJ opinions

· Greece/Turkey Aegean Sea dispute

· Israeli security fence/wall

ii) Often people don’t want ICJ to get involve b/c there are wide-ranging political disputes. ICJ rejects that view, saying they should always issue advisory opinions when they can if there’s a legal question asked.

4) War on terrorism vs. Traditional War

a) Duration of War

i) Interstate wars traditionally ended in a peace treaty or (nowadays) U.N. Security Council resolution.

ii) Al Qaeda: not totally dependent on one person. Even if defeated, it can spawn many similar organizations to keep up the fight.

iii) Will there be a time that the rights that accrue under the laws of war are no longer in effect?

b) Is terrorism a phenomenon of war?

i) Terrorist organizations w/out state connects: looks more like criminal model than traditional war situations

c) Laws of war traditionally based on two principles: nationality and allegiance
i) Under law of war, all nationals of the enemy are enemies (ex/You can expropriate their property if it’s in your country.)

ii) International law includes a duty of allegiance to your state (ex/inscription) and not to serve your enemy.

iii) Uniform: way of marking your allegiance

d) POW’s: not criminals (If you release them, they are duty bound to return to war against you. But once the war is over, their duty of allegiance means they must stop fighting you. It would be criminal to continue.)

· It’s unlawful to try to propagandize prisoners of war. When it comes to terrorism, that doesn’t seem to apply.

e) Enemy status (war on terrorism) comes from subjective acts, not national status

· No Uniform: their acts are presumably violating their nation’s laws anyway

· Leads to identification problem.

· No exchange of prisoners

f) Due Process: Prisoners in “traditional” wars tend to ID themselves to claim Geneva Convention protections. Today, terrorists are apt to deny their status. (In Hamdi, the Supreme Court ruled that due process applied to Hamdi: He can try to show he’s not an enemy combat: collect evidence, call witnesses.)

V- U.N. CHARTER – USE OF FORCE

1) Traditional law- States traditionally used coercive measures short of war to try to come up on top over other states in disputes.
a) Self-defense: The Caroline (1841)- Canadian insurgents had an encampment in upstate NY. The Caroline was a steamer used by the encampments. While a bunch of Americans were on-board, an armed body of men from the Canadian side attacked the ship. The British said this was an act of force in self-defense and demanded the release of a participant. The US said necessity required the man be tried and the British apologized for invading US territory.
b) U.N. Charter radically changed traditional law. (no to coercion)
2) Self-Defense Exception – U.N. Charter (Art. 51): Use of collective self-defense.
a) There is “inherent” right to self-defense until SC steps in. Does the right remain afterwards?
b) U.N. sanctioned collective use of self-defense (not under Art. 51, but under Chapter 7 of U.N. Charter).

i) Is an attack required or can a nation respond in anticipation of an act? Unanswered by text, much-debated.

c) Unilateral use by states (not authorized)

i) Collective: one state gets allied states to join in unilateral use of force against another state

(1) United States v. Nicaragua: U.S. claimed collective self-defense in support of El Salvador, Honduras, & Costa Rica justified intervening in Nicaragua. Also, Nicaragua was supplying weapons to destabilize those countries. ICJ: Those states never declared themselves attacked. Response measures must be proportional. (U.S. could supply weapons to those threatened nations.)
(2) Idea of collective security goes way back: Community of states word work together to reverse gains made by breaching state, thus creating an incentive not to breach.

(3) Counter-ex: League of Nations failed b/c it didn’t include U.S. & U.S.S.R.

ii) Individual
d) Principle of sovereign equality is thought to include principle of self-determination (only mentioned in Article 2).
3) U.N. Charter-

a) Article 2(4) (along with Article 51, the most important plank of the U.N. Charter): Prohibits the use of force (although with equivocal language)

i) 2 EXCEPTIONS

(1) Article 51 self-defense

(2) Chapter 7: authorized uses of collective force

ii) Argument for broad reading of 2(4): Rules have to be a crystal clear or states will take action based on textual readings of 2(4) where states drive right on through loopholes.

b) No war is foundational principle rather than principle of international justice.

i) Even if state is in unjust situation, it can’t resort to force. (Idea is that international justice can’t be served by states resorting to force to achieve international justice.)

ii) Charter explanation: Security Counsel can use collective force.

c) Article 2(7): U.N. can’t intervene in “matters that are essentially in the domestic jurisdiction of any state.”
· principle of non-intervention (implied, not widely affirmed)
· Only a prohibition on the U.N.
· No principle in U.N. Charter has been more declared than this one
· Shall not affect enforcement provisions of Chapter 7
· Big Argument: What is the scope of domestic jurisdiction? (ex/human rights)
d) Chapter 2 (MEMBERSHIP): Any state can be a member, but must be “peace-loving”
· Every state but Switzerland is a United Nations member.
· Name “United Nations” was a continuation of Atlantic Charter. Switzerland felt that they’d be joining “a side”.
· Admissions issue: General Assembly can only admit on recommendation of Security Counsel. (ex/played role in Chinese admission)
e) Chapter 3: Creates principal organs of U.N. (Secretariat, General Assembly, Security Counsel, Economic and Social Counsel, Trusteeship Counsel)
i) Also provides for creation of subsidiary organizations under General Assembly or Economic & Social Counsel
f) Chapter 4 (General Assembly): All states are members, get a vote (U.S.S.R. used to get 3 votes)
g) Article 10: Gives assembly broad power to consider anything under the charter.  However, although it can consider any matter, it only adopts recommendations → no binding/legislative authority.
h) Article 12: Limits on General Assembly in dealing w/disputes involving international peace & security when Security Counsel is dealing w/tricky matters
-Often breached during the Cold War when the Security Counsel didn’t do much
i) Article 13: Promote international cooperation
j) Article 17 (exception to strictly advisory role of G.A.): Deals w/budget & general appropriations of U.N.: taxing & spending powers (how much each state is taxed) -BINDING

4) Security Council: 15 members currently
a) Security Counsel mix of executive (sanctions, send out forces), legislative (resolutions), and judicial (they have to judge other states) powers

-Articles 41 (economic sanctions), Article 42 (use of force)

-Article 43: Security Counsel shall enter into special agreements w/member states whereby the states made a portion of their military (soldiers, hardware, rights of action/entry) available at the Counsel’s call
· Original negotiations contemplate ½ million troops, military hardware, airspace available to the Security Counsel

· Subject to veto of permanent members
-Many arguments over the years that Art. 42 was dependent on Art. 43 – View didn’t prevail: Article 42 treated as independent

-Major powers have broadly interpreted Art. 41.

b) Article 39 (Jurisdictional clause): Security Counsel has to find a breach of the peace before it can go into action

i) Currently: Fairly widespread consensus (exc. China & some third-world countries) that humanitarian disasters are potential breaches to the peace

c) Membership: Chapter 5: 

i) Non-permanent members: elected

ii) Permanent members: get veto power over non-procedural matters

(1) Russia was able to take over U.S.S.R. seat despite no textual authorization for that to happen.

d) Procedural matters: 9 votes needed for passage

e) Substantive matters: need 9 votes and concurring votes of permanent members

i) When permanent members are silent, in practice (rather than in theory) it hasn’t worked as a veto. (ex/U.S.S.R. boycott in 1950 allowed U.N. to authorize Korean action.)

ii) Chapter 6: Peaceful Settlements of Dispute: Permanent members should not vote on matters of peaceful settlements of disputes when they’re involved in the dispute.
f) Mainly inactive due to vetoes during Cold War (except for South Africa arms embargo and support for Rhodesian independence [White people tried to keep blacks under colonial status]. 1990/1991 Persian Gulf War saw a revival of the Security Council.

g) Peacekeeping (Chapter 6):

-Don’t have the power of enforcement actions.

i) Sometimes authorized by the Security Council

ii) Done instead of collective force (Chapter 7) during Cold War

iii) Typically didn’t come from the major powers: middle- or lesser- powered states

iv) Typically put in between two warring powers at shaky ceasefire state

v) Usually there with the consent of both disputing parties 

vi) U.N. forces lightly armed (can only use weapons in self-defense)

vii) Couldn’t prevent conflict from beginning anew (Ex/Before 1967 war, Israel asked peacekeeping forces leave since they were going to launch a pre-emptive strike to defend itself against the Arab states)
· There’s a legal difference between U.N. operations and “coalitions of the willing” operating w/SC approval.

5) Do economic sanctions count as use of force?
· Though the results of sanctions can be devastating, that they are a “use of force” is not a commonly accepted view.

· It is unclear how you lift Security Council sanctions:

· Should be done with another resolution, but another resolution can be vetoed

· Many people thought sanctions should’ve been lifted as an estimated 500,000 people or so died

· Sunset provisions: gaining popularity

6) Humanitarian Intervention
(difficult criteria)
a) Involves grave violations of human rights

b) No other clear means of rectifying violations

c) Active support of putative beneficiaries

d) Intervention must comply w/rules of war

e) Do as little harm as possible → Benefits should outweigh harms.

7) U.S. Invasion of Iraq
a) Security Council Res. 678 and 687: Passed before & after Persian Gulf War:

i) 678: Tells Iraq to leave Kuwait.

ii) 687: Iraq must leave Kuwait alone as well as destroy its chemical & biological weapons, as well as ballistic missiles.
b) Security Council Res. 1441: Iraq hasn’t complied w/disarmament obligations. Res. 1441: “final opportunity” to comply, otherwise “serious consequences”
i) Demanded U.N. weapons inspectors get complete access to sites

ii) Furious debate over whether this resolution could serve as basis for war

(1) U.S., U.K.: Iraq has been given more time

(2) France, China, Russia: more time is needed

iii) Debate: Should there be a second resolution authorizing use of force?

iv) Most legal scholars say it’s up to the body as a whole, not individual members, to determine compliance w/resolution.

c) Articles

i) Fall of Saddam Hussein (Wedgwood): Resolutions 678 and 687 provided enough justification for the war w/Iraq. Waiting longer would’ve caused more peril for allied nations. It’s not like any GA or SC members have called for Saddam’s return.
ii) Preventive Self-Defense (Miriam Sapiro): This is 1st time U.S. has acted on doctrine/notion of preventive war.
(1) Is it legal? It should only be used in face of imminent threat. Dubious enough without being stretched further.

(2) Is it defensible? (Do the ends justify the means?) Too much uncertainty: It can make other nations hostile to U.S.. It might be a signal to other nations to use preventive war.
iii) United Nations After Iraq (Thomas Franck): Even if U.K. and U.S. tried to show compliance w/U.N. Charter, they ended up undermining it.
(1) U.S. shows it doesn’t consider itself subject to U.N. in any way.

(2) Lawyers must stand tall for the rule of law.

d) U.S. National Security Strategy (Bush- June 1, 2002): Rogue states and terrorists can easily gain control over WMD. We cannot let this happen.
e) U.S. and U.K. didn’t officially invoke pre-emptive self defense to justify second Iraq war, but it was implicit in their reasoning.

i) Concern about pre-emptive self-defense: Create an incentive for nations to look to see who they consider to be a possible threat and react equally. (ex/Iran: Let’s speed up our nuclear program!)

ii) Recognizing pre-emptive action is only problematic in its unilateral form.

(1) Option: Seek Security Council support.

(2) In the absence of Article 43 agreements, Council only begs countries for support. Many of their coalitions haven’t come under the U.N. flag.

VI- BASES OF JURISDICTION
1) Different levels of definitions

a) Legislative a.k.a. Jurisdiction to prescribe
b) Judicial a.k.a. Jurisdiction to adjudicate
c) Executive a.k.a. Enforcement

2) Restatement (Third)
a) R. § 402 Bases of Jurisdiction to Prescribe: States can legislate on:

i) Territorial jurisdiction

ii) Effects Doctrine: states can legislate on acts outside that have impact within state

iii) Nationality Doctrine: states can regulate conduct of its nationals outside its state

(1) Corporations: traditionally in IL corporations were only subject to jurisdiction of nation where they were incorporated in

(2) Multi-national companies: ex/French incorporation owned by Americans – U.S. claims jurisdiction

iv) Protective Principle: protects nationals

v) Passive Personality: ex/If Frenchman murders American in France, it’s as if he killed him in America

vi) Universal Jurisdiction (in § 404)

b) R. §403 Limitations on Jurisdiction to Prescribe: CIL requires certain principles considered by states in this globalized world to determine whether they should regulate (avoid conflicts among nations): Exercise of jurisdiction has to be reasonable:

i) Different factors looked into to determine reasonableness

ii) Where two states can exercise juris, but regulations conflict: Each state has to value it and other state’s interest in exercising jurisdiction and defer if the other state has a stronger sense of interest

c) R. §404 Universal Jurisdiction to Define and Punish Certain Offenses: State has jurisdiction to define & prescribe certain offense internationally recognized as of universal concern.

3) U.S. uses broad measures to claim juris. Euro nations opposed

a) Jurisdiction to adjudicate: worldwide version of International Shoe (contacts)

b) Jurisdiction to enforce: general rule is you can’t enforce your laws in territory of another state

c) Jurisdiction to prescribe: most controversial and difficult to determine

i) Remember Pennoyer v. Neff: jurisdiction traditionally has been fundamentally territorial (even though legislation was general in nature)

ii) Criminal jurisdiction is more problematic (heavier burden of justification) than civil jurisdiction (according to Restatement)

iii) These days, what happens outside state has bigger impact on what happens within state so the state legislates outwards more. This creates friction.

iv) Restatement §§ 402, 403:

(1) Henkin and Professor Lowenthal: created very influential but controversial ideas in Restatement. Restatement was drafted during disputes between Europe and U.S. It tried to find a middle ground, which caused criticism from State Dept. and scholars for divergence from U.S. Policy

v) Complication between international law and domestic role keeps coming up. Congress has power to pass statutes that go against international law.

(1) Charming Betsy rule: Courts won’t interpret a law against international law unless Congress explicitly authorizes it.

(2) Long, deep history in U.S. of Courts interpreting legislation to be in accordance w/IL instead of opposed to it (unless explicitly stated).

(3) Thus, international law still plays a role in determine scope of legislative authority.

4) Territorial Principles:

a) Persons and things without the territory

i) United States v. Aluminum Co. of America (2nd Cir. 1945): Sherman Act reinterpreted to enforce Effects Doctrine. When aim of anti-competitive practice is to effect U.S. business/market, the Effects Doctrine allows U.S. to extend discretion. If aim isn’t intentionally to effect U.S. market, but does anyway, U.S. jurisdiction is determined by how substantial the effect is on U.S. markets.

ii) Hartford Fire Insurance Co. v. California (Supreme Court, 1993): P’s charged D (insurers and reinsurers) w/violating U.S. antitrust laws by restrict coverage available in U.S. D said that laws didn’t cover conduct by insurers in England. Supreme Court disagreed.
(1) U.K. law doesn’t prohibit or say you have to do act; U.S. prohibits. Supremes: that’s not a conflict of the right kind (even though it goes against British policy).

iii) United States v. Nippon Paper Industries Co. Ltd. (1st Cir. 1997): 1st time American government used effects doctrine to bring suit against international cartel. ISSUE: Is there a distinction between civil and criminal liability that causes there to be a higher standard of liability?
(1) Court (Selya) punts on that question: Since activity is covered by Sherman Act, we don’t need to determine difference in liability standard as jurisdiction applies anyway.

-Operative language is the same.

(2) Concurrence (Lynch): Charming Betsy rule allows us to interpret the same operative language differently in different contexts.

iv) Helms-Burton Act; Iran and Libya Sanctions Act (both 1996): allow U.S. nationals to recover civil damages in U.S. courts from anyone trafficking in property confiscated from Americans

(1) Many countries considered the Acts violations of Int. Law as they imposed penalties for actions outside the U.S. that were legal under the laws of the nations where they took place.
(2) Other concerns:

(a) Statute of Limitations Concern: When does this end?

(b) Effects Doctrine? What effect on U.S. citizens might be regulated? How direct are the actions? It might’ve been applicable in 1959, but not the 1990’s.

b) Based on nationality

i) Blackmer v. United States (Supreme Court, 1932): Blackmer, U.S. citizen fleeing subpoena due to Teapot Dome scandal, was in France. He claims he can’t be forced to appear in U.S. Court. Federal government says he can, because he’s a U.S. citizen. Supreme Court agrees with government.
ii) Legal Persons (Corporations): Traditional rule is state has jurisdiction over legal persons organized under its laws.

-Additional notions:

(1) States have asserted juris. over legal person whose principle place of business is within that state.

(2) States have tried to regulate companies that are organized and do their principle abroad if their subsidiaries of companies organized within their borders or owned by their nationals.

c) Protective Principle: Allows exercise of jurisdiction over single cases of activity that might have minimal impact on state, but effects special interest of state.

i) Substantial effect isn’t required. Just a threat to relevant interest is needed.

ii) Requires an act: not anticipatory (You might be able to have anticipatory effects doctrine.)

d) Passive Personality Principle (weakest basis for jurisdiction): Victim is a national of the state. Activity is abroad. (ex/Lotus case)

i) Restatement approach: reasonableness- There needs to be something else present. (Ex/Victim singled out due to nationality.)

ii) Limit to specific crimes (ex/Drug crimes- DEA agent assassinated in foreign nation; terrorism)

iii) U.S. has a procedural requirement for prosecution of murders of American citizens- Attorney General must certify that act was done to threaten Americans.

5) United States v. Youssef: Relationship between Domestic & International law

a) CIL is limited part of US law: when there’s no treaty, no controlling executive or legislative act, or judicial decision
b) Multiple possible interpretations? One least conflicting w/CIL is preferred.

c) Treaty-based jurisdiction: can provide a basis of jurisdiction

i) Ex/Hague Convention, Montreal Convention

d) Universal Jurisdiction: permits a State to prosecute an offender of any nationality for an offense committed outside of that State and without contacts to that State, but only for the few, near--unique offenses uniformly recognized by the "civilized nations" as an offense against the "Law of Nations."

i) Youssef claimed no universal juris. b/c his acts aren’t universally condemned.
ii) Ct. App.: indefinite categories of terrorism not subject to principle

VII- IMMUNITY FROM JURISDICTION

1) Universal Jurisdiction
a) Pertinent to immunity issue

b) Origins in piracy (committed on the high seas where no state had jurisdiction, thus required special legal scheme) then the slave trade (also on the high seas).

c) WW2: Crimes against humanity

i) Beyond Nuremberg, little exercise of universal jurisdiction.

d) Today: multi-lateral treaties dealing w/human rights, torture, terrorism: Notion that universal jurisdiction exists because there’s no venue for national jurisdiction no longer applies. The worry is about impunity.
e) Technical points to consider:

i) Criminal vs. civil liabilities: ATCA only universal jurisdiction law dealing only with civil liabilities. Europe: primarily criminal in character

ii) CIL universal jurisdiction vs. treaty-based jurisdiction: It’s often said that treaties create universal jurisdiction. The difficulty w/that is: what grounds does a group of states (short of the international community) have to create universal jurisdiction that other non-parties would object to?

iii) Move towards universal jurisdiction for crimes covered by treaties that a lot of countries join.

iv) Many treaties fall somewhere short of an affirmation of universal jurisdiction. Treaties put obligation on state to prosecute or extradite

v) International law has not recognized a duty of nations to extradite under CIL.

vi) Unilateral treaties are moving towards recognizing some duty to extradite (even though only international treaty dealing w/extradition is Montreal Convention).

vii) Conflicts can’t be fully settled now. There seems to be some recognition (at least among NATO countries) that certain international crimes are so bad they warrant universal jurisdiction. Most objections come from developing nations.
f) Worries about universal jurisdiction:

· Vaguely defined terms can lead to abuse of jurisdiction.

· Affecting state sovereignty

· Bias (ex/US worried about anti-American bias; developing nations worried about European biases)

· Threats to friendly relations

· Threat to foreign officials ability to travel (ex/Kissinger)

g) Does it make sense for national courts to abandon universal jurisdiction in favor of international tribunes or should the national courts retain some sort of supplemental jurisdiction?
i) Worry about double jeopardy

ii) Weird perverse incentive for dictators to keep power: you have sovereign immunity while in power, not went out (Ex/Pinochet)

iii) Transition to new regime: What do you know about human rights violators who are stepping down? (Creates instability in delicate political situation) 

–Criminal court stepping in can lead to divisions re-opening in delicate society.

2) Sovereign Immunity
a) Absolute Form

i) The Schooner Exchange v. McFaddon (Supreme Court, 1812): Court (Marshall): In Int. Law, territorial sovereignty is absolute. Otherwise it would put sovereigns in a hierarchal relationship totally out of line with notions of sovereignty.

ii) After WW2, this idea loses popularity.

b) Restrictive Form

i) U.S.: Federal Tort Claims Act works as waiver within U.S. Alien Tort Claims Act for interest abroad. Foreign states- Foreign Sovereign Immunities Act
(1) FISA (1976): wide-ranging, curb role of State Dept. in determining whether an individuals actions falls within traditional exceptions to sovereign immunity

(2) 11th Amendment- states have sovereign immunity: expanded greatly by Supreme Court in recent years to protect them even in federal law violations)

(a) Based on principle that sovereigns can’t be sued in other courts

(b) Argentine Republic v. Amerada Hess Shipping Corp. (Supreme Court, 1989): When a suit is brought against a foreign state, FSIA is the sole basis for jurisdiction (as opposed to ATCA for example).

ii) Republic of Argentina v. Weltover, Inc. (Supreme Court, 1992): Argentina created complicated bonds to raise money do business on foreign exchanges. Argentina couldn’t pay for bonds. The respondents sued in U.S. over lack of payment.
(1) ISSUE: Was this a commercial activity by the state?

(2) Court (Scalia): FSIA adopted a nature test. Purpose is irrelevant.
(a) Argentina: The nature was a government act trying to stay afloat and prevent chaos.

(b) Court: Private companies can engage in this activity as well. They can float bonds.

(c) Rigid, yet broad, definition: Currency becomes not just a national issue when stripped of its contextual purposes.

iii) Saudi Arabia v. Nelson (Supreme Court, 1993): U.S. citizen Nelson sent to Saudi Arabia to be engineer at hospital. He discovered safety problems and reported them. In response, he was brutalized and tortured by Saudi police.
(1) Nelson: This was a commercial activity: employment contract

(2) Court (Souter): This was a police matter. Although it was an abuse of power, it was an exercise of power that can only be done by the state.

(3) Bad news for people dealing w/human rights violations

(4) In response, Congress amended FSIA (Flatow Amendment): Exception to sovereign immunity: Sovereign states engaging in terrorist/torture activities or supporting groups which engage in torture & terrorism

(a) Must involve injury to U.S. citizen

(b) Must be on Sec. of State’s list of states that sponsor terrorism (Golove: Just putting your enemies on the list doesn’t make a strong care for changing international law.)

iv) Alejandre v. Republic of Cuba (S.D. Fla. 1997): Cuba kills 4 men in int. airspace. ¾ were U.S. Citizens, families filed suit.
(1) Recompense: Money is taken from frozen Cuban assets to pay family.

(a) Part of Congress’ zeal to redistribute assets (which somehow included paying 9/11 families w/frozen Iraqi assets, which Congress later needed when time came to rebuild Iraq.)

(2) Court: ban on extrajudicial killing is jus cogens.

(3) Court never considers whether it had personal juris. over the defendants.

3) State representatives

a) Cuidan v. Philippine National Bank (9th Cir. 1990): Supports expanded reading of FISA:
i) Congress intended FISA to be comprehensive.

ii) Allowing a bifurcated reading of FISA would counter Congress’ goal of removing discretionary role of State Dept.

iii) FISA shouldn’t be read in light of pre-1976 common law.

b) Regina v. Bartle, Bow Street Stipendiary Magistrate and Commissioner of Police, Ex Parte Pinochet (House of Lords, 1999): Sovereign immunity is provided on the job actions, not on the person.
i) Browne-Wilkinson: Top of the chain shouldn’t be protected, while lower level participants are subject to punishment. 

ii) Torture is not a state function. It is a crime regardless and offensive to common notions of justice if there’s no recourse for it.
iii) Uses notion of ambassadorial immunity from Vienna Convention on Consular Relations (Art. 39): Ambassador has protection from prosecution after leaving post for actions performed within ambassadorial duties, but not from anything else.

c) Democratic Republic of the Congo v. Belgium (ICJ, 2002): Belgium passes a universal jurisdiction statute in 1993.
2000: Arrest warrant drawn in Belgium for sitting foreign minister in Congo, circulated through Interpol.
-Congo foreign minister couldn’t travel without worry about the international warrant.
-Congo brings a suit in the ICJ.

i) Congo claims: 

(1) Universal jurisdiction statute violated CIL. (Dropped by the time the case was heard.)

(2) Unlawful due to foreign minister’s sovereign immunity.

ii) ICJ finds for Congo:

(a) No exception in CIL to immunity for incumbent foreign ministers.

(i) Covers acts before taking office

(ii) Done not for personal benefit, but to ensure effective performance in office.

(b) Jurisdiction doesn’t imply absence of immunity, or vice-versa.

(c) Arrest warrant violated CIL principle of sovereign equality of states.
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